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Dear Board Members: 
 
Pursuant to the Delta Reform Act of 2009, and Water Code section 85084.5, the 
California Department of Fish and Game (“DFG”) was required to develop and 
recommend to the SWRCB Delta flow criteria and quantifiable biological objectives for 
species of concern in the Delta. In September 2010, a draft report was issued by DFG 
entitled “CA Department of Fish and Game’s Quantifiable Biological Objectives and 
Flow Criteria for Aquatic and Terrestrial Species of Concern Dependent on the Delta.” 
(“Draft DFG Flow Criteria Report”). The Draft DFG Flow Criteria Report was released 
for public comment and was the subject of review by a peer review panel paid for by 
DFG but selected by UC Davis. Enclosed for your review is a copy of the peer review 
panel’s comments on the Draft DFG Flow Criteria Report. I bring this to your attention 
because these comments, comprising only 13 pages, reveal a serious flaw regarding the 
way in which the SWRCB seeks, gathers, receives, accepts and uses information in the 
current process related to the SJR flow objectives. 
 
To be blunt, the current SWRCB process, including the release of the Draft Technical 
Report (“DTR”), the request for and receipt of written comments, and the receipt of oral 
information at the two-day workshop in January, lacks scientific rigor. Any party, 
regardless of interest or qualification, is permitted to submit information to the SWRCB. 
Such information is not cross-examined by the SWRCB or its staff, is not submitted 
under penalty of perjury, or otherwise affirmed to be accurate. Any and all information, 
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regardless of quality or source, is accepted by the SWRCB. While this ensures that the 
SWRCB receives a wide breadth of information, it does nothing to ensure that the 
information submitted is relevant, or more importantly, accurate.  
 
The enclosed peer review comments to the Draft DFG Flow Criteria Report illustrate the 
SJRGA’s concerns with the SWRCB process. In the Draft DFG Flow Criteria Report, 
DFG stated that flows in excess of 5,000 cfs were needed in April and May to keep water 
temperatures in the Delta at 65˚F for Chinook salmon, and that flows less than 5,000 cfs 
“may not be adequate to provide sufficient temperature conditions.” (Draft DFG Flow 
Criteria Report, p. 49). The basis for this statement was Exhibit 3 submitted to the 
SWRCB in 2010 by The Bay Institute and the Natural Resources Defense Council. (Id.; 
see also p. 144). The peer review panel, however, found this statement to be unfounded, 
stating: 
 

“The connection between Delta water 
temperatures and river flows is not established in the 
literature.  The criterion proposed here (flows>5000 cfs in 
April-May keep Delta water temperatures below 65 F) does 
not have any scientific criterion associated with it (in the 
Draft this criterion is based on testimony from the Bay 
Institute).  Exploration of temperatures in the Delta and the 
connections to flows has been pursued in a fundamental 
sense by Monismith et al. (2008) and in view of the effects 
of climate change in a paper that is in review by Wagner et 
al. (part of the USGS CASCADE project).”(Peer review 
comments, p. 12)(emphasis added). 
 

At least in terms of the alleged relationship between flows and temperatures in the Delta, 
the peer review panel found TBI’s Exhibit 3 to be incorrect. Yet, TBI’s Exhibit 3 was the 
basis of several of the written comments submitted by TBI regarding the DTR. (See 
December 6, 2010 TBI/NRDC comments on DTR, p. 6). And, to date, the written 
comments of TBI/NRDC, including the erroneous assertion of a relationship between 
SJR flow and Delta water temperatures, have been uncritically accepted by the SWRCB 
and its staff and comprise part of the administrative record for this process. Reliance by 
the SWRCB on this information in establishing SJR flow objective alternatives would be 
completely inappropriate.  
 
The above is a very specific example of the much larger problem. As the peer review 
panel pointed out, the Draft DFG Flow Criteria Report was replete with information that 
was insufficient to support conclusions, including personal communications, unreviewed 
technical information, proposals for work not actually begun, and even misinterpretations 
of several important references. (Peer review comments, p. 13-15). The peer review panel 
also noted that many statements have no citations at all, including the assertion that 
“Flow related conditions are likely to be the major cause of this decline.” (Id. p. 14). The 
peer review panel was especially critical of the lack of peer reviewed information, stating 
that “the use of non-peer reviewed information undermines much of the results 
presented.” Finally, the peer review panel criticized DFG for not clarifying “the degree of 
certainty/uncertainty associated with individual flow objectives. Therefore it is not clear 
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to what extent each individual objective is supported scientifically.” (Id., p. 14).  It is fair 
to presume that much of the information submitted to the SWRCB regarding the DTR 
suffers from these same flaws. Unfortunately, the SWRCB has no processes, mechanisms 
or procedures in place to ensure that its staff will thoroughly review, investigate, 
document and analyze the information submitted or its source.   
 
Nor can the SWRCB rely upon the honesty, neutrality or even-handedness of its sister 
agencies to assist it in analyzing the accurateness and quality of the information 
submitted. Indeed, DFG’s final Flow Criteria Report (p. 50-51) continues to assert the 
relationship between flow and temperatures in the Delta that the peer review panel 
determined to be unfounded. At least in terms of SJR flow recommendations, DFG is an 
advocate for a particular outcome to the same degree as any other interested party and its 
information and recommendations cannot be treated with any deference.  
 
The DTR and the Draft DFG Flow Criteria Report contain many similar assertions and 
conclusions. This is not surprising, since much of the information relied upon in the Draft 
DFG Flow Criteria Report is the exact same material posted by the DFG and other 
interested parties in your Delta outflow proceedings.  If you ask the authors of the DTR 
how much time was spent to review, document, analyze, and confirm source information,   
the answer would likely be “None.” 
 
I implore you to read the attached peer review comments in their entirety. It is not 
possible to have each piece of information submitted to you be peer reviewed, but the 
SWRCB must do something to ensure that the information it is receiving and relying 
upon is accurate, credible and correct. Certainly there will be differences in scientific 
opinion, and the SWRCB will need to use its judgment and discretion to address those 
differences. But the acceptance of incorrect information simply has no place in the 
SWRCB’s consideration of alternatives to the current SJR flow objectives 
 
Very truly yours, 
 
O’LAUGHLIN & PARIS LLP 
 

 
____________________________________ 
TIM O’LAUGHLIN 
 
TO/tb 
Enclosure 
 
cc (via email only): SJRGA 
   Tom Howard  
   Les Grober  
   Diane Riddle  
   Barbara Evoy 
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